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AGENTS’ RENEWAL COMMISSIONS 
Company Liquidated—Policies Reinsured 


_ The Illinois Supreme Court has again considered the ques- 
tion of an agent’s right to recover renewal commissions on 
policies procured by him prior to the company’s insolvency 
and liquidation where, subsequently, said policies are re- 
insured by another company. See People ex rel. Palmer v. 
Peoria Life Insurance Company at { 501,989. A previous 
opinion by this court is reported at 4 Life Cases 968, wherein 
it was stated that an agent does not lose his right to renewal 
commissions, which are considered earned, because of the 
liquidation of the issuing company and the subsequent trans- 
fer of its assets to a successor company, even though the 
reinsurance agreement purports to terminate all rights of 
former agents. The court also stated that, if upon the pay- 

Please Route to: ment of premiums on these policies the amount representing 
commissions was not held in trust, the successor company 
might be unjustly enriched. The court remanded the case to 
the Circuit Court to take an accounting and render a decree 
consistent with its views. 


Recovery Denied 


However, the case was again appealed, on leave granted, 
and the majority of the court now holds that one of the con- 
tingencies upon which an agent enters into a contract with an 
insurance company is that the company may, at some future 
date, be liquidated according to the provisions of the Insur- 
ance Liquidation Act. Upon the transfer of the company’s 
assets to the receiver, every contract to which it previously 
was a party is disaffirmed. The contract of so-called re- 
insurance is held not to be, in a strict sense, a reinsurance 
contract. Its effect was not to continue the business of the 
defunct company, but to form an entirely new contract with 
the assenting policyholders of the former company. The 
order of the Appellate Court denying the claims of the agents 
for commissions on renewal premiums paid both to the re- 
— and subsequently to the reinsuring company is af- 

rmed. 


Dissenting Opinion 


A dissenting opinion, concurred in by two judges, now 
adopts the views expressed in the former opinion. It con- 
tends that the majority overlooks the fact that pursuant to 
the reinsurance agreement, the former policies of the defunct 
company were “revived and renewed” and it brings out the 
further point that in collecting the premiums on these pol- 
icies the reinsurer is collecting premiums which include an 
amount for renewal commissions. The agent’s right to such 
commissions is a property right which cannot be defeated 
by the receivership of the issuing company. The transfer 
of the assets of a company, it is contended, should carry with 
it the assumption of liabilities. 
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% FIRE AND CASUALTY % 


Fall on Steps at Hotel Entrance.—Plaintiff, an invitee, was 
denied recovery for personal injuries sustained when he fell 
on marble steps at the entranceway to defendant hotel, there 
being no evidence to support his claim that the steps were 
maintained in a negligent manner or in violation of the 
building code. (DeLatour v. Roosevelt Hotel, Inc. et al., La. 
Ct. of App.) . . . J 300,530. 


Goods in Warehouse Destroyed by Fire.—A del credere agent 
who had placed a stock of wood pulp in defendant’s ware- 
house under warehouse receipts was the proper party to 
bring an action to recover on account of their destruction 
by fire which was attributable to the negligence of defend- 
ant, the advancement of the amount of the loss by plaintiff’s 
insurer being by way of a loan. (Price & Pierce, Ltd. v. 
Jarka Great Lakes Corp., U. S. Dist. Ct., W. D., Mich.)... 
{ 300,531. 


Public Liability Policy—A policy agreeing to indemnify an 
insured against loss from accidents on described property 
or premises immediately adjacent did not cover injuries 
sustained by a police officer when a dog ran out from the 
insured premises and down the street alongside the officer’s 
motorcycle, subsequently causing the motorcycle to over- 
turn. (Long v. London and Lancashire Indemnity Co. of 
America, U. S. C. C. A., 6th C.). . . J 300,532. 


Separable Causes of Action.—An insurance company against 
whom an action was commenced and wherein the insurance 
broker was joined as a party defendant was held entitled 
to remove the action against it to the federal courts, plaintiff 
having alleged two distinct and separable causes of action 
in its bill of complaint. (Curacao Trading Co., Inc. v. Federal 
Ins. Co. et al., U. S. Dist. Ct. S. D., N. Y.)...9 300,533. 


Assessment of Members of Mutual Company.—An assessment 
against the members of a mutual company who became such 
prior to the expiration of the company’s certificate of 
authority was affirmed, the facts as to the mismanagement 


of the company by its officers not affecting the right of the 
receiver to make the assessment, nor the fact that the 
deficiency was due to acts of the company subsequent to 
the expiration of its said certificate. (Toy ex rel. Ketcham v. 
Lapeer Farmers Mutual Fire Ins. Assn., West et al., Appellants, 
Mich, Supreme Ct.).. . J 300,534. 


Assignment of Right to Proceeds.—The assignment of the 
insured’s right to proceeds due under a fire policy was held 
to be for security only and did not prevent the insured from 
being the real party in interest entitled to bring an action 
on the policy within the period thereby allowed. (Turner 
et al. v. The New Brunswick Fire Ins. Co., N. M. Supreme 
Ct.) .. .7 300,535. 


Sufficiency of Proof.—In an action by an insured to recover 
indemnity on account of a judgment obtained against it for 
a loss of cargo, the introduction of the policy at the trial 
without further evidence to substantiate the averments of 
the complaint was insufficient in view of the insurer’s denials 
as to the issuance of the policy, the loss by fire and the 
actual shipping of the cargo. (DiCtianni et al., d.b.a. Midwest 
Freight Forwarding Co. v. Underwriting Members of Lloyd’s 
London, bound under Policy No. A-9081, Ill. App. Ct.).. 
{ 300,536. 


Interest in Insured Property——The payment of a loss to a 
mortgagee under the mortgage clause of the policy did not 
waive the insurer’s defense of fraud as against the insured. 
The question as to whether the insured disclosed the true 
state of his interest in the property to the agent was one 
of fact for the jury and the court erred in directing a verdict 
for plaintiff. (Prather et ux. v. The National Fire Ins. Co. of 
Hartford, Conn. et al., Kan. Supreme Ct.).. . 300,537. 


Sole and Unconditional Ownership.—The holder of a tax deed 
was held to have the sole and unconditional ownership of 
the property although her title was subject to attack and 
in that respect defective. (Miller v. Yorkshire Ins. Co., Wis. 
Supreme Ct.).. . 300,538. 


Recovery under Fire Policy.—In action begun in North Carolina 
wherein defendant contended that the insured had falsely 


misrepresented the amount of its loss, the verdict of the 
jury was in favor of plaintiff and the question as to fraud 
was properly submitted to the jury. (American Ins. Co, of 
Newark, N. J. v. Vann, t.a. Hugh S. Vann Co., U.S.C. C. A, 
4th C.)...4 300,539. 


Funds Held by Insurance Agent in Trust.—Funds collected 
by an insurance agent and held by him in trust for the 
insurance company are not available to a personal creditor 
of the agent by way of garnishment. (Meixner v. Heusser, 
Kan. Supreme Ct.). . . { 300,540. 


% NEGLIGENCE 
(Other than Automobile) 


Landlord and Tenant.—Plaintiff, who resided with defendant's 
tenant, sustained personal injuries as the result of falling 
from a porch to the sidewalk when the knob of the front 
door pulled away from the lock as she was closing the door, 
The court denied a recovery. The evidence was sufficient 
to show that the defect complained of did not exist at the 
time of the commencement of the lease. Where, during 
the existence of a lease, injury results from the failure of the 
tenant to make repairs which, according to the Code, must 
be made at his expense, the owner is not held liable unless, 
in spite of his lack of obligation to make repairs, he has 
undertaken to do so and has done so negligently. (Lowe v. 
Home Owners’ Loan Corp., La. Ct. of App.)...§ 402,241. 


Defective Condition of Stairway.—In a suit brought by plaintiff, 
a daughter of defendant’s tenant, to recover damages for 
injuries sustained as the result of a fall on a stairway, the 
evidence warranted a finding that defendant did not use due 
care to keep the stairway in as good a condition as it was 
when the tenancy began. (Rice v. McPherson, Mass. Supreme 
Jud. Ct.)... 402,243. 


Liability of Mortgagee.—In a suit brought by plaintiff, a tenant, 
to recover damages for injuries sustained as the result of a 
fall alleged to have been caused by the negligent maintenance 
of a common stairway, the court held that defendant bank 
was a mortgagee in possession and control of the premises 
and, therefore, was under the duty of maintaining the 
premises as a prudent owner would. Judgment for plaintiff 
was afirmed. (Scott v. The Hoboken Bank for Savings in 
the City of Hoboken, N. J. Supreme Ct.)...] 402,249. 


Ice on Step—Tenant Injured.—Plaintiff, a tenant in defendant's 
building, was injured when, as he was leaving the building 
by the common exit, he slipped on a ridge of ice on the 
outside cement step. The court denied a recovery, holding 
that plaintiff failed to show that the ice had been on the 
step long enough so that defendant, in the exercise of reason- 
able diligence, should have known it was there. (Allan v. 
Essanee, Inc., Mass. Supreme Jud. Ct.). . . 402,257. 


Tenant’s Wife Injured.—Plaintiff, the wife of a tenant in 
defendant’s apartment building, sustained injury while dis- 
posing of garbage, when a rat “jumped on her left shoulder”, 
causing her to fall down and hit her head. The court denied 
a recovery, on the ground that it did not appear whether 
“the place where the garbage stayed” or the place where the 
rat came from was a part of the demised premises of 
remained in the control of defendant. Furthermore, there 
was no evidence as to the condition of the premises at the 
time of the letting. (Tarle v. Park Drive Realty, Inc., Mass. 
Supreme Jud, Ct.).. . 402,258, 


Explosion of Bottle—Manufacturer’s Liability—A judgment 
entered in favor of plaintiff, in a suit brought to recover 
damages for personal injuries alleged to have been sustained 
by plaintiff when a bottle of “Coca-Cola” exploded in his 
hand while he was removing it from a rack underneath @ 
counter preparatory to placing it in an ice box, was affirm 
on appeal, the court finding no merit in defendant's con- 
tention that the trial judge erred in giving and in refusing 
to give certain instructions. (Counts v. Coca-Cola Botthng 
Co. of St. Louis, St. Louis Ct. of App., Mo.). . .1 402,239. 


Deceased Sitting on Track.—Where plaintiff's son was fatally 
injured while sitting on defendant's railroad track as the 
result of being struck by a train, the court denied a recovery, 
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holding that the deceased was guilty of contributory negli- 
gence as a matter of law. The court found no merit in 
defendant’s contention that the trial judge erred in directing 
a verdict in favor of defendant because the pleadings and 
testimony presented the issue of discovered peril which 
should have been submitted to the jury for determination. 
(Boyd v. Chicago, Rock Island & Pacific Railway Co., Tex. 
Ct. of Civ. App.). . . 1 402,260. 


Liability of Railroad for Trainmen’s Negligence.—A railroad 


was liable for the neglect of its trainmen in refusing to 
carry an individual previously injured in an automobile 
accident to the next town for medical assistance, but who 
suggested instead that the injured cross the railroad track 
to the nearest house, as a result of which the injured was 
struck by a train and killed. (McMillan v. Southern Ry.— 
Carolina Division, S. C. Supreme Ct.).. .] 402,264. 


Injured While Attempting to Board Car.—Where plaintiff 


brought an action to recover damages for personal injuries 
alleged to have been sustained while he was in the act of 
boarding defendants’ street car, the court held that it was 
a typical question for the jury whether the car moved as 
plaintiff was attempting to board it, or whether it was stand- 
ing still at the time. Judgment for plaintiff was affirmed. 
(Feces v. Richardson et al., Recrs. et al., Il. App. Ct.)... 
| 402,250. 


Carriers—Bailments.—Two causes of action in plaintiff's com- 


plaint, the first being a cause of action against defendants 
as common carriers for breach of their common law duty 
of safe transportation and delivery, and the second being 
a cause of action against defendants as private carriers or 
bailees for hire for damages for their negligence in caring 
for goods while in transit, were held not to have been 
sustained. (Harrison v. Fishers Island Farms, Inc. et al., 
U. S. Dist. Ct., E. D., N. Y.)...9 402,253. 


Patron at Baseball Park Injured.—Where plaintiff was injured 


while attending a baseball game when a ball used during 
the batting practice before the game was fouled into the 
grandstand, the court held that the facts disclosed that the 
exhibition which plaintiff attended was being conducted 
under the usual and ordinary condition customarily prevail- 
ing in ball parks, and that while plaintiff was exposed to 
danger, it was a danger necessarily incident to the exhibition, 
of which plaintiff, according to his own evidence, was well 
aware. (irusmmevhed v. St. Louis National Baseball Club, 
St. Louis Ct. of App., Mo.)...§ 402,238. 


Slippery Condition of Floor—Judgments entered in favor of 

plaintiffs, husband and wife, in a suit brought to recover 
damages resulting from injuries sustained by the wife when 
she slipped and fell on a slippery spot on the floor of defend- 
ant’s market, were reversed on appeal. The court held that 
there was no evidence that defendant had actual or con- 
structive notice of the alleged slippery condition, or that 
defendant had created the same. (Jean Eldridge v. Mike’s 
Meat Market, Inc.; Wilfred Eldridge v. Same, N. Y. Supreme 
Ct., App. Div.). . .] 402,252. 


Elevator in Hotel Stalled Between Floors.—Plaintiff, a hotel 
guest, alleged that she sustained injury while getting out 
of an elevator in the hotel which had become stalled between 
floors. The court reversed a judgment entered in favor of 
defendant company, holding that the trial court erred in 
instructing the jury to return a verdict in favor of said 
defendant. (Payant v. Corpus Christi Plaza Hotel Co., Tex. 
Ct. of Civ. App.). . .1 402,251. 


Repairs to Gasoline Pump.—Where plaintiff, an independent 
contractor, sought to recover damages for injuries sustained 
while undertaking to repair a gasoline pump owned by 
defendant, plaintiff's evidence tended to show that an open 
junction box, part of the pump’s electrical equipment, had 
caused the fire which resulted in injury to plaintiff. The 
court denied a recovery, holding that it was highly question- 
able whether there was substantial evidence to establish the 
cause of the fire. However, even if it were assumed that 
the evidence was sufficient, there was still no evidence that 
defendant knew of the defective wiring in this box, or in 
the exercise of ordinary care, could have known of it in 
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time to have warned plaintiff or to have remedied the same. 
(Feldewerth v. Great Eastern Oil Co., St. Louis Ct. of App., 
Mo.). . . [ 402,240. 


Installation of Gas Plant.—Plaintiff sued defendant gas com- 
pany for damages, charging that the negligent installation 
of a gas system and certain articles of equipment permitted 
the escape and ignition of gas from the pipe lines, resulting 
in the destruction by fire of his house and its contents. A 
judgment entered in favor of plaintiff was reversed on 
appeal, the trial judge having erred in submitting to the 
jury issues inquiring as to the reasonable cash value of 
plaintiff's home immediately prior to the fire, and its reason- 
able cash value immediately after the fire. The court also 
held that there was no evidence of probative value from 
which the jury could find as it did, that the value of the 
house immediately after the fire was $500.00. (Lone Star 
Gas Co. v. Holifield, Tex. Ct. of Civ. App.)... 402,261. 


Appellate Jurisdiction.—Plaintiff’s petition, seeking recovery 
for injuries sustained as the result of a fall on an icy street, 
alleged common law negligence and also negligence under 
certain city ordinances and water department rules. Defend- 
ants, the abutting property owner and his tenant, contended 
that the ordinances and rules were not intended to apply to 
them, and that if they were intended to apply to them, they 
were in violation of certain sections of the constitution. 
The court held that no constitutional question was involved 
and that it had no appellate jurisdiction of this case. (Riley 
v. Woolf Bros., Inc. et al., Mo. Supreme Ct.) .. .f 402,263. 


Embalming of Body—Mental Anguish.— Where plaintiff sought 
to recover damages for mental anguish alleged to have been 
caused by the negligent and careless manner in which the 
body of his deceased wife was embalmed by defendant, the 
court held that this action for mental anguish unconnected 
with physical injury could not be sustained under the law 
of this state, such damages being too remote and speculative. 
(Dunahoo v. Bess, d.b.a. Bess Funeral Home, Fla. Supreme 
Ct.).. .§ 402,254. 


Utility Company’s Liability Plaintiff, a city employee, sought 
to recover damages for injuries sustained while working on 
a pole owned and maintained jointly by the city and defend- 
ant utility company. While plaintiff was engaged in tying 
a wire, the pole swayed, throwing him off balance. His 
climbing hook slipped, causing him to fall, and he came in 
contact with a high voltage wire. A judgment entered in 
favor of plaintiff was affirmed on appeal. (Emery v. The 
se oe and Telegraph Co., Calif. Dist. Ct. of App.) 
ne 246. 


Power Company’s Liability—Defendant power company main- 
tained on the Dallas State Fair grounds an uncovered concrete 
vault, in which was housed a transformer, electric equipment, 
cables and wires carrying electricity of high voltage. Plain- 
tiffs’ decedent was electrocuted while engaged in cleaning 
out flower beds located on top of the vault wall, when he 
attempted to free a fellow worker from a charged wire. 
A pene in favor of defendant was affirmed on appeal. 
(Shultz et al. v. Dallas Power & Light Co., Tex. Ct. of Civ. 
App.) . . .§ 402,247. 


Pedestrian Struck by Bicycle—Telegraph Company’s Liability. 
—Defendant telegraph company was held not liable for 
injuries sustained by plaintiff when she was struck by a 
bicycle ridden by a messenger in the employ of defendant, 
the court holding that said messenger was not acting within 
the course of his employment at the time plaintiff was 
injured. (Whittington et al. v. Western Union Telegraph Co., 
Inc., La. Ct. of App.). . . 402,259. 


Nuisance—Illuminated Sign.—Defendant’s illuminated sign was 
not shown to be a nuisance. If it unlawfully projected 
towards the street beyond a building line established under 
the statute, the remedy must be sought by the public authori- 
ties rather than neighboring residents. (Everts et al. v. The 
Wine Cellar, Inc., Mass. Supreme Jud. Ct.).. . | 402,244. 


Longshoreman Injured.—Plaintiff, a longshoreman, was injured 
while loading bales of rugs on a hand-truck on a pier, when 
a bale, sent down a chute by defendant’s employee, struck 
him. The court affirmed a judgment in favor of plaintiff, 
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NEGLIGENCE (Other than Automobile)— 
Continued 
holding that there was ample proof of defendant’s negli- 
gence. (Byrne v. Union Stevedoring: Corp., N. J. Supreme 
Ct.). . .9 402,242. 

Rider Thrown from Horse.—Plaintiff instituted an action against 
defendants, claiming damage because of personal injuries 
sustained as the result of having been thrown from a saddle 
horse hired from defendant corporation. The theory upon 
which the case was tried was that of an alleged breach of 
an implied warranty of the fitness of the horse for the 
purpose for which it was hired. A judgment entered in 
favor of plaintiff was affirmed on appeal. (Hahn v. Rocking- 
ham Riding Stables et al., N. J. Ct. of Err. & App.) 

q 402,255. 

Stake in Parkway—Pedestrian Injured.—Plaintiff sued to re- 
cover damages for injuries alleged to have been sustained 
as the result of falling in the dark over a stake in a parkway 
between the sidewalk and curbing of a street in defendant 
city. On the morning of the accident, it was very slippery 
and plaintiff stepped off the sidewalk onto the parkway, 
intending to walk on the grass because it was easier. As 
she stepped off the walk, she fell over the stake and sus- 
tained the injuries complained of. A judgment in favor of 
plaintiff was reversed on appeal because of error in the 
instructions. (Schumacher v. City of Naperville, Ill. App. Ct.) 
.. .§ 402,262. 

Defective Sidewalk—Statements to Jury.—In a suit brought 
by plaintiff to recover damages for injuries alleged to have 
been caused by a defective sidewalk, the court reversed a 
judgment entered for defendant city. The court was con- 
vinced that the jury were brought to ostensible agreement 
by statements of the trial judge, that “the four [jurors] who 
do not agree with the eight might well consider whether 
their judgment is better than the eight,” such statements 
intimating that the eight were more likely to be right than 
the four and that the four were therefore not warranted in 
standing out against them. (Mead v. City of Richland Center, 
Wis. Supreme Ct.)...{ 402,248. 

Municipality’s Liability—Petition to Rehear.—Plaintiff’s peti- 
tion for rehearing was denied, in a suit brought to recover 
damages for the death of her husband, who fell into an 
unguarded and unlighted hole across a public pathway in a 
park, said hole having been made for the purpose of equip- 
ping the park with a swimming pool. (Dixon v. City of 
Nashville et al., Tenn. Supreme Ct.).. .] 402,245. 

Municipality’s Liability — Sufficiency of Notice. — Plaintiff's 
complaint, alleging that plaintiff was injured as the result 
of a fall caused by a defective sidewalk, was demurred to 
by defendant city on the ground that it nowhere appeared 
in the notice served on the city that the defective sidewalk 
was located within the corporate limits of the City of Michi- 
gan City, Indiana. The court on appeal held that the trial 
judge erred in sustaining defendant’s demurrer. (Volk v. 
City of Michigan City, Ind. App. Ct.) .. . 402,256. 


*% LIFE 

Travel and Pedestrian Accident Policy —An insured who was 
not riding in or driving a wrecked or disabled motor vehicle 
at the time of his death, but who was engaged in changing 
a deflated tire was not within the coverage of the policy 
issued by defendant and the latter’s demurrer to plaintiff's 
complaint should have been sustained. (Miller v. Washing- 
ton National Ins. Co., Wis. Supreme Ct.).. . J 501,990. 

Premium Check Dishonored.—Plaintiff’s contention that bank 
made a wrongful deduction from the insured’s account as a 
result of which it dishonored the check which the insured 
had sent to the insurer in payment of his premium was 
supported by evidence and presented a question for the jury. 
(Cauley v. General American Life Ins. Co., N. C. Supreme 
Ct.). . .9 501,981. 

Estoppel Against Insurer.—The agreement of an agent, appar- 
ently acting within the scope of his authority, to accept 
premiums on a policy subsequent to the due date thereof, 
estopped the insurer from claiming a forfeiture of the policy 
on account of non-payment of such premiums. (The Chris- 
tian Benevolent Burial Assn., Inc. v. Huff, Ala. Supreme Ct.) 
.. .§ 501,985. 


Untrue Statement in Application—An insured was not pre- 


vented from recovering benefits claimed under a certificate 

issued to him by defendant, the evidence showing that he 

did not falsely answer the questions in his application with 

intent to deceive, but that he did not fully understand the 

questions which were translated into Spanish for him by the 

agent who took his application. (General American Life Ins, 
o. v. Martinez et al., Tex, Ct. of Civ. App.) .. .§ 501,973. 


Policy Voided by Misrepresentation—The misrepresentation 


by the insured of the relationship between himself and the 
person named as beneficiary in his certificate, said certificate 
containing a warranty that all statements therein made by 
the insured were true, operated to void the certificate. 
(Jarnevic v. Sovereign Camp of the W. O. W., Kan. Supreme 
Ct.).. .§ 501,987. 


Innocent Misrepresentation.—A representation innocently made, 


although in fact false, does not furnish grounds for cancel- 
lation of a policy. The burden of proving that an untrue 
statement was made with intent to deceive or defraud is 
upon the plaintiff. (Metropolitan Life Ins. Co. v. Burno, Exrx. 
et al., Mass. Supreme Jud. Ct.). . . 501,988. 


Disability Resulting from Ichthyosis.——An insured’s claim for 


disability benefits on account of his suffering from ichthyosis 
was allowed, the questions as to misrepresentations in the 
application and substitution of policy being resolved by the 
jury in his favor. (The Guardian. Life Ins. Co. of America v. 
Barry, Ind. App. Ct.)...9 501,974. 


Limitation on Liability for Disability Benefits —Under policy 


providing that there would be no coverage for disability 
caused by heart trouble unless such disease did not com- 
mence until after the policy had been in force for six months, 
a showing that the insured suffered from heart trouble 
within less than two months after the policy was issued 
relieved the insurer of liability for benefits claimed. (Mutual 
Benefit Health and Accident Assn. v. Patton et al., U. S. Dist. 
Ct., D. Ky.). . .$ 501,975. 


Total and Permanent Disability—Evidence as to plaintiff's weak- 


ened condition and his shortness of breath and hemorrhages 
was sufficient to support a finding that he was totally and 
permanently disabled within the meaning of a policy of 
group insurance when he terminated his employment with 
the insured company. (Hamblen v. Metropolitan Life Ins. 
Co., St. Louis Ct. of App., Mo.)... 501,977. 


Evidence of Total and Permanent Disability—The trial court 


erred in directing a verdict for defendant in plaintiff’s action 
for total and permanent disability benefits under his war 
risk policy where the evidence was such as to warrant a 
finding by the jury that the insured was so disabled within 
the meaning of the policy. (Tyrakoski v. The United States 
of America, U. S. C. C. A., 7th C.)...4 501,992. 


Total and Permanent Disability—In an action to recover total 


and permanent disability benefits under a war risk policy, 
the court on a retrial did not err in directing a verdict for 
defendant where the evidence introduced on such retrial 
was practically the same as that introduced on the first trial 
and which had been held insufficient to support a finding 
for the plaintiff. (Fain v. United States of America, U. S. 
C. C. A., Sth C.)...9 501,993. 


Death as Result of Assault.—The death of the insured resulting 


from the accidental discharge of a gun which he was attempting 
to take from his wife after he had attacked her and slashed 
her legs and one arm with a razor and threatened to “finish 
her, was not accidental within the meaning of an accidental 
death policy. (Podesta v. Metropolitan Life Ins, Co., St. Louis 
Ct. of App., Mo.).. .§ 501,976. 


Assault by Insured.—Question as to whether shooting of the 


insured was the result of a threatened assault by the insured 
upon his wife and whether he was in the perpetration 0 
such an assault at the time of the shooting should have gone 
to the jury in plaintiff's action to recover accidental death 
benefits. (Russell v. Metropolitan Life Ins. Co., St. Louis Ct. 
of App., Mo.)...4 501,979. 


Death from Gunshot Wounds.—The death of an insured was 


not accidental within the meaning of the double indemnity 
clause of a policy where death resulted from gunshot wounds 
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inflicted by federal officers when the insured attempted _to 
avoid arrest. (Sellars v. John Hancock Mutual Life Ins. Co., 
St. Louis Ct. of App., Mo.).. .f 501,980. 


Means Causing Death Not Accidental.—The insured’s death was 
caused by meningitis which resulted from the entry into 
the body of staphylococcic germs through his nose which 
became infected during a period when he was suffering 
from a head cold. The court found that the irritation of the 
nose was the natural result of the blowing and wiping 
thereof and that the means which resulted in death were 
not accidental. (Smith v. Aetna Life Ins. Co., Tenn. Ct. of 
App.). . .7 501,982. 


Accidental Death.—Jury’s finding that the insured’s death was 
the result of violent, external and accidental means was 
warranted under evidence disclosing that the insured’s body 
was found on the third morning after he had left his home 
for work with several stab wounds inflicted and his belt 
wound around his neck with a stick placed through a loop 
to form a tourniquet. The admission of the proof of death 
which included a certificate of death which in turn contained 
a statement of the verdict of the coroner’s jury was not 
error. (New York Life Ins. Co. v, Ittner, Ga. Ct. of App.)... 
q 501,983. 


Cause of Death—In an action to recover double indemnity 
benefits, the burden of proof was upon the plaintiff to estab- 
lish that death resulted solely from external, violent and 
accidental means and where her evidence was insufficient to 
show that death resulted from an accidental overdose of 
bromides as claimed, a demurrer thereto was properly sus- 
tained. (McKenzie v. The New York Life Ins. Co., Kan. 
Supreme Ct.)... 501,986. 


Evidence on Second Trial.—Court did not err in overruling 
defendant’s motion for a new trial after the jury returned a 
verdict in favor of plaintiff in an action to recover accidental 
death benefits, the evidence introduced being substantially 
the same as that introduced on the first trial which was held 
sufficient to support a finding for plaintiff. (Progressive Life 
Ins. Co. v. Hall, Ga. Ct. of App.)... 501,991. 


Waiver of Physician’s Privilege.—The furnishing of a certificate 
by the attending physician in order to comply with the policy 
requirements as to proof of death does not amount to a 
waiver of the incompetency of said physician to testify as 
to information obtained by him in treating the insured in a 
professional capacity. (Fitzgerald v. Metropolitan Life Ins. 
Co., St. Louis Ct. of App., Mo.). . .f 501,978. 


Change of Beneficiary.—On bill of interpleader, the jury found 
that the insured had promised to name his son beneficiary 
in his policy in return for the son’s payment of premiums, 
that the insured was not mentally capable of making a 
change of beneficiary at the time he attempted to do so and 
that the son was entitled to the proceeds of the policy, allow- 
ing the daughter an amount equal to that expended by her 
towards premiums subsequent to the change of beneficiary 
in her favor. (Koenig et al. v. The Grand Lodge of the Order 


of the Sons of Herman et al., Tex. Ct. of Civ. App.).. 
7 501,984. 
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Policy Contract—Extent of Coverage.—An insurer, which issued 
a policy of insurance to an individual that covered liability 
for bodily injuries to him arising from the operation of his 
truck for commercial uses in connection with his business, 
and which excluded from coverage all employees of the 
insured, was held to be not liable for injuries to a temporary 
employee of the insured, where a standard policy and 
indorsement were used that were approved as required by 
law. (United States Fidelity & Guaranty Co. v. Snierson & a, 
N. H. Supreme Ct.). . .{ 704,282. 


wx Conflict between Policy Provision and Statute.—A provision of 
an automobile policy which limited the extent or duration 
Oo! an insurer’s obligation in contravention of a statute, was 


held to be invalid 


th , even though such policy was approved by 


€ commissioner of insurance, because it is beyond the 


power of the commissioner to approve conditions which are 
contary to the statute. (Merchants Mutual Casualty Co. v. 
Egan et al., N. H. Supreme Ct.).. .] 704,284. 


Denial of Liability on Part of Insurer for Failure to Settle 


Claim.—A plaintiff was denied the right to recover from a 
defendant insurer the balance due on a judgment against an 
insured on the alleged ground that the insurer failed to 
settle the claim against the insured within the limits of a 
motor vehicle liability policy, where the policy involved con- 
tained no provision for indemnity beyond the requirement 
that the insurer should satisfy the judgment against the 
insured to the amount stipulated in the policy. The insurer 
has performed its part of the contract. (Duncan v. Lumber- 
men’s Mutual Casualty Co., N. H. Supreme Ct.). . .[ 704,287. 


Automobile Policy Coverage.—The accidental injury to a minor 


child while riding as an occupant of an insured automobile 
as a result of which injury the plaintiff was damaged by 
reason of loss of services of said minor child is covered by 
the terms of the policy providing for the satisfaction of a 
claim “by reason of liability imposed by law upon the sub- 
scriber for damages on account of bodily injury * * * 
accidently inflicted or alleged to have been inflicted upon 
any person or persons as a result of accidents”. (Automobile 
Underwriters, Inc. v. Camp, Ind. App. Ct.).. . J 704,289. 


Guest in Car Nonsuited.—Defendant car owner was properly 


entitled to a motion for a nonsuit where the evidence indi- 
cated that the plaintiff guest knew of the great danger and 
risks involved in continuing his ride with the defendant, 
but that he stayed in the car regardless. (Augustine v. 
Christopoulo et al., S. C. Supreme Ct.)... 704,276. 


Rear-End Collision—Safe Distance—The court cannot say as 


a matter of law at what distance in the rear a car should be 
operated from a car ahead so as to free the driver from 
contributory negligence; this is properly a jury question. 
Reasonable care is all that is required, and an instruction 
imposing the duty to keep far enough away to be able to 
avoid a collision in any event will be refused. (Tonges et al. 
v. Walter, Ind. App. Ct.) . . . | 704,267. 


Improper Lights.—Failure to have vehicle properly equipped 


with lights as required by statute constituted negligence and 
owner thereof was liable for damages sustained by plaintiffs 
whose truck ran into the rear of the other vehicle. (Shimizu 
v. Kurtz; Kurtz v. Shimizu et al.; Burke v. Kurtz, Calif. Dist. 
Ct. of App.).. . J 704,270. 


Assured-Distance-Ahead Statute.—In order to comply with the 


assured-distance-ahead statute, the driver of a motor vehicle 
must not operate it at a greater speed than will permit him 
to bring it to a stop within the distance between his motor 
vehicle and a discernible object obstructing his path or line 
of travel, unless such assured clear distance ahead is sud- 
denly cut down or lessened, without his fault, by the entrance 
within such clear distance ahead and into his path or line 
of travel of some obstruction which renders him unable, in the 
exercise of ordinary care, to avoid colliding therewith. 
(Smiley v. Arrow Spring Bed Co., Ohio Supreme Ct.)... 
7 704,295. 


Motorcyclist Injured—Parked Car Started Without Warning. 


—Plaintiff was injured when his motorcycle was struck by 
defendant’s car, which pulled away from its parking place 
at the curb without warning. The court held that a verdict 
for defendant was against the weight of the evidence, and 
that the trial court erred in instructing the jury to return 
a verdict for defendant if they believed that the accident 
was unavoidable. (Sheridan v. Fiorito, Ill. App. Ct.)... 
q 704,281. 


Motorcyclist Fails to Establish Freedom from Contributory 


Negligence.—A motorcyclist who collided with a car at an 
intersection failed to establish the fact that the collision was 
not precipitated by his own negligence in approaching the 
intersection at an excessive rate of speed, and the trial court 
should have directed a verdict for the defendant. (Saunders 
v. Berger, Mich. Supreme Ct.)... 704,273. 


Error to Direct Verdict against Plaintiff on Ground of Con- 


tributory Negligence——Upon all the evidence apropos an 
intersection collision, it was error for a lower court to direct 
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a verdict against plaintiff on the ground of contributory 
negligence, inasmuch as the version most favorable to plain- 
tiff would indicate that her attempted crossing of the highway 
intersection in question was proper. (Neubarth v. Fink, 
Minn, Supreme Ct.).. .§ 704,274. 


Auto Driven into Through Street without Stopping.—Plaintiff 
made out a case to go to the jury where he testified that 
he was traveling along a through street, and, upon approach- 
ing an intersection, looked 140 feet to the west and then to 
the east, but did not look again to the west, since he was 
entitled to assume that no one who came to a stop in 
accordance with the law could cross the intersection ahead 
of him. (Rife v. Colestock, Mich. Supreme Ct.).. . | 704,283. 


Intersection Collision—In an action to recover damages for 
injuries sustained by plaintiff as a result of an intersection 
collision, the trial court properly refused to sustain defend- 
ant’s motion for a directed verdict on the ground of plaintiff’s 
contributory negligence, as that question is for the jury. 
(Lathrop v. Knight et al., lowa Supreme Ct.)...{ 704,293. 


Duty of Driver Crossing Arterial Highway.—A driver emerging 
from an alley and crossing an arterial highway is under a 
duty to stop and yield the right of way to all vehicles 
approaching on such highway. (Cranston v. Railway Express 
Agency, Inc., Wis. Supreme Ct.)...] 704,294. 


Opposing Traffic Collision.—In a suit brought by plaintiffs to 
recover damages arising out of an opposing traffic collision 
in the center lane of a three lane highway, judgment entered 
in favor of plaintiffs was reversed on appeal because of 
erroneous instructions given by the trial judge. (Ferguson 
v. Nakahara et al.; Cusack v. Same, Calif. Dist. Ct. of App.) 
.. .§ 704,272. 


Collision between Truck and Automobile—Violation of State 
Statute —A plaintiff truck owner rightfully recovered for 
damages sustained to his truck in a head on collision with a 
car driven by defendant’s agent, where the evidence sub- 
mitted overwhelmingly supported the plaintiff’s theory that 
such agent was driving on the wrong side of the road in 
violation of the state statute. (Cantwell v. Cremins et al., 
Mo. Supreme Ct.).. .{ 704,286. 


Licensee Injured in Garage.—Plaintiff, a licensee in defendant’s 
garage, was injured when defendant’s employee directed a 
customer to start the motor in a truck which had been left 
in gear. There was a rule in force at the garage that no 
car should be left in gear. The question of the negligence 
of defendant's employee and of the customer was for the 
jury to decide. (Roadman v. Johnson Motor Sales, Minn. 
Supreme Ct.)...§ 704,261. 


Sidewalk Blocked by Truck—Pedestrian Injured.—Plaintiff, a 
pedestrian, stepped into the roadway in front of a truck 
which blocked his passage across the sidewalk. The truck 
drivér released the brakes, startling plaintiff, who threw out 
his hand and was struck by a car proceeding in the roadway. 
The court found that the truck driver’s negligence was the 
proximate cause of the injury. (Tagerman v, Railway Ex- 
press Agency, Inc., Mass. Supreme Jud. Ct.).. .§ 704,260. 


Workman Struck by Backing Truck on Runway.—Plaintiff’s 
intestate, while pushing a wheelbarrow down a runway in 
a basement with his back to the opening through which 
trucks entered and backed down the runway, was struck by 
a truck. The questions of the truck driver’s negligence and 
the deceased’s contributory negligence were questions of 
fact for the jury to decide. (Eades, Admx., et al. v. Capital 
Materials Company, Inc., et al., U. S. C. C. A. D. C.) 
{ 704,262. 


Non-liability of Defendant Truck Owner for Injuries to 
Worker.—Plaintiff, a laborer, was denied the right to re- 
cover damages for injuries sustained when struck in the head 
by defendant’s truck, which was in the process of backing 
up to deliver building materials, where it was shown that the 
defendant's truck driver was free from negligence and fur- 
ther that the plaintiff's own negligence was the proximate 


cause of the accident. (Guidic 


v. Delaware Sand and Gravel 
Co., U. S. Dist. Ct., D. Del.) 


7 704,285. 


Pedestrian Injured—Status of Automobile Salesman.—Piain-. 
tiff’s intestate was struck by an automobile driven by Parry, 
who was employed as an automobile salesman on a com- 
mission basis, by defendant. The court held that it was a 
jury question whether Parry was an independent contractor 
or a servant, and that the evidence supported the finding 
that he was defendant’s servant. (Modern Motors, Inc., et al. 
v. Elkins, Admr., Okla. Supreme Ct.). . . J 704,264. 


Pedestrian Injured—Humanitarian Doctrine.—Plaintiff was 
walking in the street near the curb, intending to cross. He 
was unaware of the approach of defendant’s cab behind him, 
and when the cab passed him he was startled and threw out 
his hand, so that the dinner pail which he was carrying hit 
the hinge on the rear door of the cab and rebounded, injur- 
ing his face. Plaintiff made out a case for the jury under 
the humanitarian doctrine, and instructions withdrawing 
from the jury assignments of primary negligence were 
proper, although the assignments given were erroneous 
because misleading. (Chastain v. Winton, d. b. a. Black and 
White Cab Company, et al., Mo. Supreme Ct.)...{[ 704,280. 


Railroad Crossing Collision—Contributory Negligence.—Plain- 
tiff brought suit for damages for the death of his intestate 
who was killed when his automobile was struck by defend- 
ant’s train. Plaintiff alleged that defendant negligently 
failed to ring the bell or sound the whistle of the approach- 
ing locomotive. The court held that the decedent was not 
contributorily negligent as a matter of law in starting across 
the tracks while his view of the oncoming passenger train 
was obstructed by a freight train which had just passed the 
crossing. (Busker, Admr. v. New York Central Railroad 
Company, St. Louis Ct. of App.)...{ 704,263. 


Instructions—Variance from the Law.—An instruction re- 
garding a railroad’s duty to maintain its crossings which 
did not embrace the statutory permission to use “other 
equally durable materials” is not in keeping with the law, 
and the judgment rendered on a verdict returned by a jury 
so instructed must be reversed and remanded. (Wilks v. 
Thompson, Trustee of Missouri Pacific Railroad Company, 
Springfield Ct. of App., Mo.). ..] 704,265. 


Hazardous Railway Crossing.—The statutory requirements 
with reference to the maintenance of crossing signals does 
not relieve a railroad from exercising ordinary care, but ‘if 
prudent management and operation of the railroad require 
additional precautions for public safety, it is the duty of the 
railroad under such circumstances to take such additional 
precautions. (Duluth, Winnipeg & Pacific Railway Co. v. 
Zuck, U. S. C. C. A., 8th C.). ..] 704,288. 


Scope of Employment.—An agent was on his way home with 
his family from vacation, but was to make business calls 
on the return route. He struck a pedestrian, the accident 
occuring before he had yet made a business call. The court 
held the principal not liable, the relationship of principal 
and agent not having been resumed at the time of the 
accident. (Goldbaum v. James Mulligan Printing and Pub- 
lishing Company et al., Mo, Supreme Ct.).. .[ 704,268. 


Salesman’s Use of Company Car for Personal Errand.—Plain- 
tiff could not recover damages for personal injuries arising 
out of an automobile collision against a defendant com- 
pany, as for a trespass committed by it in a particular 
county through its employee, a traveling salesman, where 
it was shown that the salesman had violated a strict rule of 
his employer by using the company car for a_ personal 
errand. (Kellogg Sales Co. v. Stange, Tex. Ct. of Civ. App.) 

.¥ 704,279. 


Colt Struck by Truck.—Plaintiff was proceeding north on 4 
highway with two mares. A colt was following its mother, 
and had been walking on the side of the highway. De- 
fendant was driving his truck in a southerly direction. In 
an action instituted by plaintiff to recover compensation for 
the loss of the colt, which was struck by defendant's truck, 
judgment was entered in favor of plaintiff. (Davis v. Dra- 
per, Ark. Supreme Ct.)...{ 704,271. 


Erroneous Instruction.—Plaintiff, a motorbus passenger, Tf 
covered a judgment for injuries attributable to the negli- 
gent handling of a bus, but this was reversed and the cas¢ 
remanded, because an instruction was deemed erroneous 
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and prejudicial to defendant which told the jury that there 
was a presumption of some negligence on the part of 
defendant, and that the burden of proof was on defendant to 
rebut this presumption of negligence. (Hughes v. East St. 
Louis City Lines, St. Louis Ct. of App., Mo.)...{ 704,278. 


Truck Parked Without Removing Key—Child Injured.—The 
driver of one of defendant’s trucks parked it in the rear of 
his home without removing the key by which the electric 
power was turned on and off. Plaintiff, a neighbor boy, 
was injured when the driver’s two sons climbed into the 
truck and manipulated keys which started the truck in 
reverse. The questions of proximate cause, scope of em- 
ployment and contributory negligence were for the jury. 
(Moran, Jr. v. The Borden Company, Ill. App. Ct.)... 
{ 704,275. 


Use of Car by Parking Lot Employee—Theft.—Plaintiff’s car 
was damaged while used by a parking lot employee, who 
took the car without plaintiff’s consent. The evidence failed 
to disclose any intention on the part of the employee to 
steal the car. In a suit brought by plaintiff to recover from 
defendant upon a policy of theft insurance for the damage 
to the automobile in connection with the alleged theft, 
a judgment in favor of plaintiff was reversed. (The Home 
Ins. Co. of N. Y. v. Mathis, Ind. App. Ct.). . .] 704,259. 


Minor’s Recovery of Medical Expenses.—A minor may recover 
for doctor and hospital bills in a suit by his next friend, 
where the minor’s mother is shown to be deceased and his 
father is non compos mentis. The question of such recovery 
may not be raised for the first time by objection to evi- 
dence as to the amounts expended, but should have been 
pleaded to specially. Recovery could be allowed in such 
circumstances upon the basis of the emergency involved. 
(Wolfe et al. v. Vaughn, Tenn. Ct. of App.).. .] 704,269. 


Res Judicata.—A litigant is not required to raise the question 
of res judicata until a petition stating a cause of action is 
filed, and if after a cause of action is stated the defense of 
res judicata is raised, the benefit of the rule against split- 
ting causes of action is not waived. (Fiscus v. Kansas City 
Public Service Co., Kan. Supreme Ct.).. . 704,290. 


Irreconcilable Answers.—When a jury in response to special is- 
sues returns irreconcilable answers, and under the instruc- 
tions of the court, the jury is unable to reconcile its answers, 
a mistrial should be declared. (Texas & New Orleans R. R. 
Co. v. Young, District Judge, Tex. Ct. of Civ. App.)... 
q 704,291. 


Substituted Service of Process.—The words “last known resi- 
dence” as used in the statute providing for substituted serv- 
ice against non-residents in automobile collision cases, do 


not mean the last address known to plaintiff, but plaintiff is 
required to ascertain at his peril the last known address of 
defendant as a matter of fact, and failure to do so amounts 
to failure to comply with the statute and renders the serv- 
ice invalid. (Glenn, Admr. v. Holub, U. S. Dist. Ct., S. D. 
Iowa, W. Div.). . .] 704,292. 


Misconduct of Jury—Judgment for plaintiffs was reversed 
where it appeared from an affidavit by one of the jurymen 
that the fact that the defendant, a CCC worker, was un- 
able to pay any judgment was discussed by the jury in 
reaching its verdict. (Trentham v. Thomason, Admr., Tenn. 


Ct. of App.). . . | 704,266. 


Judgment of No Cause of Action.—A judgment of no cause of 
action was affirmed, despite an appeal based upon the spe- 
cific assignment of error that the jurors were heard to dis- 
cuss the question of contributory negligence which was 
not in issue in the case, because such a discussion was 
merely a layman’s appraisal of the conduct of the parties 
involved. (Gribble v. Cowley, Utah Supreme Ct.)... 
{ 704,277. 


Defense of Employment of Independent Contractor.—Plaintifft 
unsuccessfully brought an action for personal injuries al- 
leged to have occurred in an automobile collision, due to 
the negligent handling of a truck driven by defendant milk 
depot’s representative, where the defense relied upon was 
that the truck was driven and operated by an independent 
contractor. (Galentine v. Borglum, Kansas City Ct. of App., 
Mo.).. .§ 704,296. 


Railroad Crossing Collision—Excessive Speed.—A mere curve 
in a railroad track near a crossing which obstructed the 
view of the crossing by the operators of a train so that 
they could not stop the train after it rounded the curve at 
the rate of speed being traveled in order to avoid a certain 
vehicle does not make the crossing an extraordinarily dan- 
gerous or hazardous one. Also the fact that a collision 
happens under such circumstances, does not make out a 
case for the consideration of a jury on the question of 
negligent speed, whatever the speed of the train might be. 
(Duncan v. Chicago, Burlington & Quincy Railroad Co., Kan- 
sas City Ct. App., Mo.)...] 704,297. 


Error in Rendering Judgment for Defendant Notwithstanding 
Verdict.—It was error for a trial court to grant defendant 
railroad’s motion for judgment notwithstanding verdict, 
since the evidence apropos a crossing collision and an un- 
warranted blocking of the highway was sufficient to raise 
the issue of defendant’s liability. (Walker v. Texas & New 
Orleans Railroad Co., Tex. Ct. of Civ. App.).. . 704,298. 
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